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OPINION

The appellants were indicted on October 18, 2002, by the Davidson County Grand Jury for
thefirst degree premeditated of Brian Hunter. Prior to trial, both Carlos and Atlanta Hardy filed a
motion to sever the cases. Thetrial court denied the motions, determining that “ because the State



will not introducethe contradi cting statements of either defendant implicating theother . . ., that any
potential Bruton problemisavoided. ... TheCourtisof the opinion that intheinterests of fairness
and judicial economy, it is appropriate that . . . [they] be tried together as co-defendants.”

Subsequently, the appellants’ joint trial was held on March 16 and 17, 2004. At trial, the
following evidence was presented. Charles Carter, the godfather of Carlos Hardy’ s child, testified
that he knew both of the appellants. Carlos Hardy contacted Mr. Carter in 2001 or 2002 to “ start a
lawncare company.” The two started Hardy Lawncare and quickly got jobs cutting grass for
commercial andresidential customers. At somepoint thereafter, Brian Hunter, thevictim, asked Mr.
Carter if hecould jointhebusiness, “so[Mr. Carter] talked to Carlos[Hardy] about it, including him
inonthebusiness.” Mr. Carter bought the first lawnmower for the business, and at some point the
victim bought a second lawnmower for $7,500.

Carlos Hardy was in charge of the money of the business. Mr. Carter explained that Carlos
Hardy paid him, but he did not know if he paid thevictim or not. At some point, the victim became
angry at Carlos Hardy because he “felt like hewasn’t . . . being treated fair or Carlos wasn’t doing
him right about the money.” The victim went so far asto threaten Carlos Hardy. According to Mr.
Carter, the business was supposed to pay the victim back for the lawvnmower he purchased for
$7,500.

On June 7, 2002, Carlos Hardy and Atlanta Hardy came to Mr. Carter’s house to pick him
up to go to River Park to “cut some brush.” Atlanta Hardy wasin the truck because “[s]he needed
some money to get acar, or something, out of pawn.” AtlantaHardy was CarlosHardy’ scousin and
had worked with them before in the lawncare business when she needed money because she was
“proficient in cutting grass.” CarlosHardy was going to pay AtlantaHardy two hundred dollarsfor
her work that day.

Ontheway to River Park, thevictim called Mr. Carter about getting paid for thelawnmower.
Mr. Carter explained to the victim that they did not have any money, but told him that hewould * see
what [he] could do.” Mr. Carter stated that he went to “West End and got seven hundred and fifty
dollars’ and figured that the money would “calm” the victim down. The trio went to a duplex on
16™ Street at about 12:30 p.m. where they kept their lawn equipment. The victim arrived in his car
shortly thereafter. Mr. Carter explained that the victim was* smiling, joking, like he dways[was].”
At that time, Mr. Carter and the victim went into the duplex where Mr. Carter paid the victim the
seven hundred fifty dollarsand told him to let the “ conversation between you and Carl os, you know,
let that die.” At that point, according the Mr. Carter, the victim started talking loud, “some kind of
rhetoric, . . . intentionally so Carloscould hear it.” Mr. Carter testified that Carlos Hardy entered the
duplex and told the victim that he wanted him “ out of thebusiness.” AtlantaHardy followed Carlos
Hardy into the duplex and the victim “ said a derogatory term, you know, ‘I don’t want this bitch in
here.””

Mr. Carter testified that after thevictim called AtlantaHardy “ aderogatory term,” Mr. Carter
saw AtlantaHardy point agun at thevictim. Thevictim started to back up and asked Mr. Carter for
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help. Mr. Carter stated that he stepped in front of the victim and told Atlanta Hardy that “it ain’t
gotta go down like this.” Mr. Carter testified that Atlanta Hardy told him to “move.” Mr. Carter
stated that the gun went off, and he dropped to thefloor. After dropping to thefloor, Mr. Carter saw
Carlos Hardy holding agun. Mr. Carter crawled out of the duplex.

Once Mr. Carter got outside, he told Albert Claybrooks, who was standing outside the
duplex, that Carlos Hardy and AtlantaHardy wereinsidekilling thevictim. Mr. Carter testified that
he heard the victim screaming and heard multiple shots. After the gunfire ceased, CarlosHardy and
Atlanta Hardy came out of the duplex and told Mr. Carter to leave with them. Mr. Carter refused,
so the two Hardys left together in the truck. Mr. Claybrooks drove away from the areain his own
car. At that time, Mr. Carter walked back into the apartment to look at thevictim. “He wasfacing
twisted, laid down likethis (indicating), |ooking everywherein apool of blood.” Mr. Carter told the
woman who lived in the front duplex to call the police and then he | eft the scene because he was on
probation for drug charges and “got nervous.”

A few days after the incident, Mr. Carter spoke with Detective Coleman of the Metro
Nashville Police Department about the shooting. Mr. Carter admitted that heinitially tried to protect
CarlosHardy by telling the policethat he did not see Carlos Hardy with agun, but later told thetruth
about the shooting. Mr. Carter commented at trial during his testimony that he took a lie detector
test at the police station.

Albert Claybrooks, afriend of Mr. Carter’s, testified that he knew both of the appellants. On
June 7, Mr. Claybrooks saw both of the appellants and Mr. Carter at the duplex and drove up to see
them. When he drove up, Mr. Carter and Carlos Hardy were “[jJust sitting out back.” Mr.
Claybrooks testified that they sat out back and talked as Mr. Carter and Carlos Hardy waited on the
victim to arrive so that they could “pay him some money.” Mr. Claybrooks stated that the victim
arrived about a half an hour later. When the victim arrived, he and Mr. Carter entered the duplex.
Mr. Claybrooks stayed outside with Carlos and Atlanta Hardy and made “small talk.” A few
moments later, Carlos Hardy entered the duplex. As Carlos Hardy entered the duplex, Mr.
Claybrooks asked him to ask the victim to move his car. Atlanta Hardy followed Carlos Hardy
inside shortly thereafter.

Mr. Claybrooks remained outside the duplex, waiting for the victim to move hiscar. Ashe
waited, he heard an argument inside the duplex. Then, he “heard agunshot . . . . It kind of scared
[him], because [he] wasn’t expecting that.” Mr. Claybrooks explained that after the shot went off,
Mr. Carter ran out the door “immediately.” Mr. Claybrooks did not see Mr. Carter with aweapon
and Mr. Carter appeared “ shook [sic] up.” OnceMr. Carter exited theduplex, Mr. Claybrooksheard
more shots and some screaming and shouting. After the shots were fired, the appellants exited the
duplex, headed toward their vehicleand left. Mr. Claybrooksdid not seethe victim exit the duplex,
so he knew that “something happened.” At that time, Mr. Claybrooks left the area.

Officer Christopher James Brennan of the Metro Nashville Police Department investigated
the murder of thevictim. When he arrived at the scene, Officer Brennan saw thevictim’scar inthe
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alley with the engine running and the stereo playing. Therewere other officers already on the scene
when he arrived, but the victim’s body was still in the apartment. Officer Brennan stated that the
victim was “laying partially in between the kitchen area and what appeared to be the living room
area.” The officer collected five shell casings and three “projectiles,” or bullets. The officer aso
found three taped packages “that look[ed] [like] they weretaped in a. . . brick, aflat package that
wefoundinaplastic bag that was stuffed down inside another baginthelivingroom. ... That those
taped packages had been opened. And what was ever inside of them had been taken out.” Officer
Brennan explained that the packages looked like those that ordinarily contained cocaine. Officer
Brennan explained that the victim was found in his white underwear with his jeans around his
ankles. Thevictim’s car contained a Glock seventeen, nine-millimeter handgun in the trunk and a
“green leafy substance” in severa mason jars in the center console.

MariaHardy, thesister of AtlantaHardy and cousin of CarlosHardy, testified that sometime
on the afternoon of June 7, Atlanta and Carlos Hardy arrived at her grandmother’s house at 3007
Hummingbird Drive. Maria Hardy explained that she:

[C]ame down the steps. And when | came down the steps, . . . | seen[sic] my sister.
And | was asking my sister, | said ‘what’s going on, you know? What have you
done? And the next thing I know, Carloscame. And hesaid, ‘I need to talk to you,
Kita. KitaisAtlantaHardy. He called her Kita. So she said, ‘whatever you’' ve got
to say to me, you can say it right here.” So, then, about that time, Carlos shut the
door. And hesaidthat . . . hetold Kitathe check should be in the mailbox and stuff
likethat . ... Hetold her, you know, he was gonnatake care of her . ... | did hear
him say he was gonna take care of her.

Maria Hardy testified that Carlos Hardy wanted Atlanta Hardy to “take the rap for him.” Maria
Hardy then heard Carlos Hardy tell Atlanta Hardy that she should get awig, leave town and go to
Detroit.

Marion Ford, AtlantaHardy’ smother and CarlosHardy’ saunt, testified that she al so saw the
appellants at the home on Hummingbird Drive on the afternoon of June 7. When the appellants
pulled up to the house in atruck, they asked Marion Ford and her mother to comeinside. Oncethey
got inside the house, Carlos Hardy informed them three timesthat he “killed aguy.” At that point,
Marion Ford claimed that the phone rang and Carlos Hardy ordered her not to answer the phone.
Carlos Hardy took the phone, broke it and threw it across the room. Ms. Ford then testified that
Carlos Hardy went around closing curtains. Carlos Hardy informed Ms. Ford that he hid the gun
under the mattress. At that point, Ms. Ford claimed that Carlos Hardy got the gun, wrapped it into
aquilt and brought it back into thekitchen. Ms. Ford took thegun, put it in aplastic Kroger bag and
droveoff “onthehighway.” Accordingto Ms. Ford, shedroveto exit 24, where she*pitched it out.”
Ms. Ford later informed the police where she allegedly disposed of the gun. The gun was never
located.



Wayne L. Hughes, an officer with the Metro Nashville Police Department’ s Forensics and
Firearms Unit, testified as an expert in firearms and toolmark identification. According to Officer
Hughes, the bulletsfired at the crime scene could not have been discharged from the gun found in
the victim'scar. The officer explained that the .380 caiber bullets and shell casings found at the
crime scene camefrom the same firearm. Officer Hughes al so stated that the two .22 caliber bullets
from the crime scene came from the same firearm.

John E. Gerber, amedical examiner with Forensic Medical inNashville, testified asan expert
in forensic pathology. Dr. Gerber performed the autopsy on the victim. According to Dr. Gerber,
the victim was shot eight times: on the left back of the head; on theleft side of the head; on theright
side of the jaw; twice in the upper left chest; in the upper left back; in the right lower back; and in
theright arm. Dr. Gerber aso located gunpowder stippling on thevictim’s “right lateral portion of
the wrist and base of the thumb,” meaning that the handgun was between “six inches and two feet
away” from thevictim when it wasfired. Dr. Gerber explained that the stippling was not caused by
the victim firing a gun, but rather by someone el se shooting the victim at a very close range. Dr.
Gerber described the cause of death as “multiple gunshot wounds of the head, torso, and the right
upper extremities.”

Samud Holt, Carlos Hardy' s stepfather, testified that Carlos Hardy told him that Atlanta
Hardy “killed aman” on the afternoon of June 7. Mr. Holt testified that about fifteen minutes after
CarlosHardy informed him about the shooting, AtlantaHardy approached him and Carlosand began
talking about the murder. According to Mr. Holt, Atlanta Hardy laughingly admitted that she shot
the victim several times, then went through his pockets to see if he had any money.

CarlosHardy testified on hisown behalf. He stated that he owned alawncare service named
Hardy’ sLawncareand that Mr. Carter worked with himinthebusiness. Accordingto CarlosHardy,
he gave Mr. Carter ajob because he “was afriend of minefromway back . ... Hewasin aFedera
Halfway House. Y ou know, | gave him ajob to try to help him out.” Carlos Hardy explained that
hewas “real good friends’ with the victim. He claimed that Mr. Carter wanted to bring the victim
into the business, but he was hesitant. According to Carlos Hardy, the victim and Mr. Carter
purchased alawnmower. CarlosHardy claimed that the business“didn’t need no [sic] equipment.”

Ontheday of themurder, CarlosHardy explained that AtlantaHardy called himandtold him
that she“needed somemoney, towork.” Initialy, CarlosHardy did not want to offer Atlanta Hardy
ajob, but felt aduty to do so, because she was “family.” Carlos Hardy and AtlantaHardy droveto
Mr. Carter’ s house to pick him up. On the way there, Carlos Hardy received atelephone call from
the victim, who wanted money. Oncethetwo picked up Mr. Carter, they droveto the duplex on 16"
Avenuewherethey stored al of their equipment. Shortly after they arrived, Albert Claybrookscame
by theduplex. CarlosHardy explained thevictim showed up shortly thereafter. Accordingto Carlos
Hardy, Mr. Carter and Mr. Claybrooks went into the duplex to discuss something, then came back
out.



Then, Mr. Carter and the victim entered the duplex. At that point, Carlos Hardy claimsthat
heheard “arguing.” CarlosHardy claimsthat he went “in to see what they was[sic] arguing about.”
CarlosHardy redized that the two were arguing about the money for the lawvnmower. AtlantaHardy
entered theduplex. CarlosHardy claimsthevictim asked, “who isthisbitch?,” referring to Atlanta
Hardy. At that point, CarlosHardy claimsthat the victim went toward AtlantaHardy, then he heard
shots. He admitted that he did not see the victim with agun, but that he did see AtlantaHardy with
aweapon. Once he heard shots, Carlos Hardy explained that his main focus was going out of the
door. Carlos Hardy testified that he did not have agun that day. Atlanta Hardy exited the duplex
after Mr. Carter. The two appellants |eft in the truck.

Carlos Hardy claimed that Atlanta Hardy dropped him off at his grandmother’s house. He
stated that Ms. Ford was not present and that he explained everything to his grandmother. Later,
Atlanta Hardy and a friend named “ Poochie” showed up at the house. Carlos Hardy testified that
he told his stepfather that Atlanta Hardy shot the victim, but did not listen to the conversation that
Atlanta Hardy had with his stepfather.

On cross-examination, Carlos Hardy admitted that he wrote the victim a check for $1,600
three days prior to the murder, but denied that he stopped payment on the check. Instead, he claimed
that there was not enough money in his account to cover the check.

Atlanta Hardy testified that she worked on a couple of occasions with her cousin Carlos
Hardy in hislawncare business. On the day of the murder, Carlos Hardy picked her up and the two
droveto pick up Mr. Carter. When the three arrived at the duplex where the equi pment was kept,
Mr. Carter exited the vehicle while she and Carlos Hardy stayed in the truck. Atlanta Hardy
remembered that Mr. Claybrooks arrived approximately five minutes later and went into the
apartment. After Mr. Claybrooks and Mr. Carter exited the duplex, the victim pulled up in ablack
Monte Carlo.

According to AtlantaHardy, Mr. Carter and the victim then entered the duplex. Sheclaimed
that she could not hear loud voices coming from inside. Atlanta Hardy stated that Carlos Hardy
entered the duplex and “the next thing [she] heard” was a gunshot. When she turned around, Mr.
Carter exited the duplex, followed closely by Carlos Hardy. Carlos Hardy got in the truck with
Atlanta Hardy, and he drove the two to their grandmother’s house. Atlanta Hardy testified that
Carlos Hardy asked her to “take the rap for him” and instructed her to go to Detroit.

Atlanta Hardy stated that when she saw her photograph on television, she got alawyer and
went to the police station to give ataped statement to “let ‘ em know that [she] hadn’t done anything
wrong.”

On cross-examination, AtlantaHardy admitted to several prior felony convictions, but denied
ever entering the duplex on the day of the murder. She claimed that everyone wastrying to “frame’
her for the murder.



Patricia Owens lived in the front portion of the duplex on 16" Avenue North where the
victimwas murdered. Shetestified that she waslaying on her sofawhen she heard a“ruckus.” Ms.
Owensgot up off her sofa, went to the door, heard what sounded like gunshots and called the police.
After the gunshots were fired, Mr. Carter came to her door and asked to use her telephone. Ms.
Owens claimed that she aso called her husband, and that Mr. Carter spoke to him. She saw Mr.
Carter get into a car and leave the area.

Following the presentation of the evidence, the jury convicted both of the appellants of the
lesser-included offense second degree murder. At a sentencing hearing, the trial court sentenced
Atlanta Hardy as a career violent offender and sentenced her to sixty years to be served at one
hundred percent for second degree murder to be served consecutively to the sentence shewasalready
serving. Thetria court sentenced Carlos Hardy as a Range | violent offender to twenty-five years,
to be served consecutively to the sentence he was already serving as a result of committing the
murder while on probation for another offense.

Both appellants filed timely motions for new trial. Thetria court denied the motions after
a hearing. On appeal, Carlos Hardy argues that the evidence was not sufficient to support the
conviction, that the trial court erred by failing to declare amistrial when a State’ s witness testified
that he had taken a lie detector test, that the trial court erred by failing to sever the two cases, that
thetrial court erred by failing to specify exactly how the sentence was derived and that thetrial court
erred by failing to specify why the sentence was ordered to run consecutively to the sentence hewas
already serving. AtlantaHardy challengesthe sufficiency of theevidenceandthetrial court’ sfailure
to declare amistrial.

Analysis

Denial of the Motions to Sever

Appellant Carlos Hardy argues on appeal that thetrial court erred in failing to sever hiscase
from appellant AtlantaHardy’ s case. In support of his argument, the appellant argues that without
aseverance, he“would suffer prejudicial harmin being unableto placethistestimony [the statement
given by Atlanta Hardy to the police in which she denied being inside the duplex during the
shooting] before the jury, as it is totally inconsistent with the testimony to which the Appellant
submitsthat every other witnesswill testify.” Thus, CarlosHardy argues, hewasunableto “ call the
credibility of co-defendant AtlantaHardy into question, thusdestroying aval uable defensestrategy.”
The State arguesthat CarlosHardy haswaived theargument for failureto citeto applicable portions
of the record or, in the alternative, that the trial court did not abuse its discretion in denying the
motion to sever.

The State correctly points out that the appellant fails to cite to the record in his brief.
Ordinarily, “issueswhich arenot supported by . . . appropriatereferencesto therecord will betreated
as waived in this Court.” Tenn. Crim. App. R. 10(b). Nonetheless, we elect to review the
appellant’ s contention despite his failure to comply with the rules of this Court.
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A tria court shall grant apretrial motion to sever if it is“deemed appropriate to promote a
fair determination of the guilt or innocence of one or more defendants.” Tenn. R. Crim. P.
14(c)(2)(i). Whether a severance should be granted is a matter entrusted to the sound discretion of
the trial court, and a reviewing court may not disturb the trial court’s ruling absent an abuse of
discretion that resulted in clear prejudiceto thedefendant. See Statev. Hutchison, 898 S.W.2d 161,
166 (Tenn. 1994). Indeed, the Tennessee Supreme Court has stated that:

The state, aswell as the persons accused, is entitled to haveits rights protected, and
when several persons are charged jointly with asingle crime, we think the state is
entitled to have the fact of guilt determined and the punishment assessed in asingle
trial, unless to do so would unfairly prejudice the rights of the defendants.

State v. Carruthers, 35 S.W.3d 516, 552-53 (Tenn. 2000) (quoting Woodruff v. State, 51 S.W.2d
843, 845 (Tenn. 1932)). ThisCourt has held that “[w]here amotion for severance has been denied,
the test to be applied by this court in determining whether the trial court abused its discretion is
whether the defendant was ‘clearly prejudiced’ in his defense as a result of being tried with his
codefendant.” Statev. Price, 46 S.\W.3d 785, 803 (Tenn. Crim. App. 2000) (quoting Statev. Burton,
751 SW.2d 440, 447 (Tenn. Crim. App. 1988)).

In the case herein, thetrial court made the following findings of fact and conclusions of law
with regards to the severance:

Homicide Detectives obtained statements from Carlos Hardy, Atlanta Hardy, and
CharlesCarter. Thestatementsof CarlosHardy and Charles Carter bothindicatethat
all three parties entered the apartment . . . . Mr. Hardy and Mr. Carter stated that
onceinsdetheapartment, AtlantaHardy produced two handgunsand shot thevictim
several times, causing his death.

Atlanta Hardy gave a conflicting statement . . . . Mrs. Hardy stated that she
rode with her cousin, Carlos Hardy, and Charles Carter to the victim’s apartment
complex on June7, 2002. Mrs. hardy stated that Mr. Hardy and Mr. Carter went into
the . . . apartment to collect two thousand dollars, while she remained in the truck.
Mrs. Hardy stated that she saw the victim pull up to the apartment complex and go
inside. Approximately fifteen minuteslater, she heard gunshots and saw Mr. Hardy
and Mr. Carter run out of the apartment. Mrs. Hardy stated that Mr. Carter got into
a Pontiac Grand Am, and Mr. Hardy got back into the truck and drove off without
saying aword.

The co-defendants, . . . , both move for aseverance, alleging that, if admitted
into evidence, the conflicting statementsof either defendant would violatetheother’s
right of confrontation. Co-defendant Carlos Hardy also alleges that he would be
prejudiced by his co-defendant Atlanta Hardy’ s criminal history.



The State hasindicated that it will not offer to admit the statements of either
defendant into evidence at trid.

As indicated above, the Court finds that the State does not intend to introduce the
statement of Atlanta Hardy into evidence. The Court is therefore of the opinion,
because the State will not introduce the contradicting statements of either defendant
implicating the other in the homicide, that any potential Bruton problem is avoided.

Defendant Carlos Hardy also alleges that a severance is required to protect
him from being unduly prejudiced by the co-defendant Atlanta Hardy's criminal
history. While the Court is doubtful that Atlanta Hardy’s criminal history will be
admitted at trial, the Court will properly instruct the jury to give separate
consideration to each defendant. The Court will instruct the jury that each defendant
is entitled to have their respective case decided on the evidence and law which is
applicable to them, and that any evidence which islimited to a particular defendant
should not be considered asto any other defendant. The Court is of the opinion that
in theinterests of fairness and judicial economy, it is appropriate that Carlos Hardy
and Atlanta Hardy be tried together as co-defendants.

Carlos Hardy has failed to show that he was “clearly prejudiced” in his defense as a result
of being tried with AtlantaHardy. Id. at 803. The State did not introduce the statements of either
appellant at trial. Carlos Hardy argues that the State did not elicit testimony from the investigating
detective about AtlantaHardy’ s statement or introduce the statement in and of itself and that hewas
therefore unableto call the credibility of AtlantaHardy into question even though her the statement
was inconsistent with the testimony other witnesses. We fail to see how Carlos Hardy could have
cross-examined the detective as to the veracity of appellant Atlanta Hardy's statement. Further,
Atlanta Hardy testified at trial and her testimony regarding her participation or lack or it in the
shooting was consistent with the statement she gaveto police. Thus, Carlos Hardy could not have
introduced Atlanta Hardy’ s statement to the police asaprior inconsistent statement. Moreover, the
proof that Carlos Hardy argues never went to the jury (i.e. testimony contradicting AtlantaHardy’s
statement which in turn questioned her credibility) did in fact go to the jury as aresult of Atlanta
Hardy’ stestimony at trial which painted adifferent version of the eventsfrom the testimony of other
witnesses. Finadly, both appellants testified at trial and both were given the opportunity to cross-
examine the other. Carlos Hardy has failed to show that he was prejudiced by the lack of a
severance. Thisissueiswithout merit.

Failure to Declare a Mistrial

Next, both Carlos Hardy and Atlanta Hardy argue that the trial court “erred in not calling a
mistrial when the key State’ switnesstestified that he had taken alie detector test asit related to the
factsof thecase.” The State arguesthat the appellants have both waived theissuefor failureto cite
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to therecord, for failureto make acontemporaneous objection during trial and for failureto request
acurative instruction.

In the case herein, when asked on direct examination whether he went to the police
department to see Detective Coleman, Charles Carter replied, “Yeah. | went and saw him. Yeah,
| - 1 took a lie detector test.” Neither appellant made a contemporaneous objection at trial or
requested a curative instruction.! At the conclusion of thefirst day of thetrial, thetrial court asked
the attorneys the following:

My question to either of you or both of you, I can, in the morning, make a brief
instruction to the jury that Mr. Carter made reference to the fact that he had taken a
polygraph, and that’s not admissible in Tennessee, and so forth. Do either side of
you want that or would you prefer to just let it alone and not make alot of to do about
it or what's your thoughts?

Counsel for Atlanta Hardy informed the trial court that he “didn’t object at thetime, . . . because,
... I didnot want to bring attention toit. It wasavery brief moment. Still, I don’t know what effect
it had or will have or whether they [the jury] even heard it . . ..” The next morning, counsel for
Carlos Hardy agreed with thetrial court, stating, “1 don’t think we need to bring any more attention
to it [the mention of the lie detector] than has already been - what little has aready been brought in
... Hedidn't say | went in and passed a polygraph or | failed a polygraph. Hejust mentioned the
word. ... Ildon'tthink it'sworth addingto thetrial.” Counsel for Atlanta Hardy agreed.

The purpose of amistrid isto correct the damage done to the judicial process when some
event has occurred whichwould precludeanimpartia verdict. See Arnoldv. State, 563 S.\W.2d 792,
794 (Tenn. Crim. App. 1977). The decision whether to grant a mistrial is within the trial court’s
discretion and will not be disturbed absent an abuse of that discretion. State v. Millbrooks, 819
SW.2d 441, 443 (Tenn. Crim. App. 1991). “Generdly amistria will bedeclared inacriminal case
only when thereisa‘ manifest necessity’ requiring such action by thetrial judge.” Id. Theauthority
to discharge ajury isto be exercised only when there is acogent reason or manifest necessity. Jones
v. State, 403 S.W.2d 750, 754 (Tenn. 1966).

Initially, we note that neither appellants’s brief cites to any portion of the appellate record
with regard to this issue. As stated above, ordinarily, “issues which are not supported by . . .
appropriate references to the record will be treated as waived in this Court.” Tenn. Crim. App. R.
10(b). Further, neither appellant made a contemporaneous objection during trial or requested a
curativeinstruction even after thetrial court’ soffer todoso. Thefailureof either appellant to object
during thetria or request a curative instruction constitutes awaiver of thisissue. Tenn. R. App. P.
36(a) (stating that “Nothing in this rule shall be construed as requiring relief be granted to a party

1I nterestingly, both appellate briefs claim that, “Defense counsel made a contemporaneous objection.”
However, these alleged objections do not appear in the record of this appeal.
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responsible for an error or who failed to take whatever action was reasonably available to prevent
or nullify the harmful effect of an error.”); State v. Cravens, 764 SW.2d 754, 757 (Tenn. 1989).

Despite the obvious waiver of thisissue, this Court may address theissue in the event there
was plain error on the part of the trial court. State v. Smith, 24 SW.3d 274, 282 (Tenn. 2000).
Thus, if this Court is to review the claim that the trial court failed to declare a mistrial after Mr.
Carter’ stestimony we must do so through theprocessof “ plainerror” review embodiedin Tennessee
Rule of Crimina Procedure 52(b) which provides:

Anerror which hasaffected the substantial rights of an accused may be noticed at any
time, even though not raised in the motion for a new tria or assigned as error on
apped, in the discretion of the appellate court where necessary to do substantial
justice.?

In order to review an issue under the plain error doctrine, five factors must be present: (1) the record
must clearly establish what occurred in thetria court; (2) aclear and unequivocal rule of law must
have been breached; (3) a substantial right of the defendant must have been adversely affected; (4)
the accused did not waive the issue for tactical reasons; and (5) consideration of the error is
necessary to do substantial justice. See Smith, 24 SW.3d at 282-83; Statev. Adkisson, 899 S W.2d
626, 641 (Tenn. Crim. App. 1994); seeaso Tenn. R. Crim. P. 52(b). For a“substantial right” of the
accused to have been affected, the error must have prejudiced the appellant. In other words, it must
have affected the outcome of thetrial court proceedings. United Statesv. Olano, 507 U.S. 725, 732-
37 (1993) (analyzing the substantially similar Federal Ruleof Criminal Procedure52(b)); Adkisson,
899 SW.2d at 642. Thisisthe sametype of inquiry asthe harmless error anaysis under Tennessee
Rule of Appellate Procedure 36(b), but the appellant bears the burden of persuasion with respect to
plain error claims. Olano, 507 U.S. at 732-37.

In the case herein, we are not persuaded that either appellant has successfully carried the
burden of persuasion in establishing aplain error claim. First, the record is fairly clear as to what
happened inthetria court. Neither appellant objected to the statement made by the witness nor did
either appellant request a curative instruction even when the trial court offered to do so. Further,
counsel for both appellants admitted that they waived theissuefor tactical reasons. The appellants
have not shown the existence of the five factors necessary for plain error review. Thisissueis
waived.

Sufficiency of the Evidence

This rule by its terms allows plain error review only where there is a failure to allege error in the new trial
motion or where the error is not raised before the appellate court. Nevertheless the rule has been interpreted by the
appellate courts to allow appellate review under some circumstances in the absence of a contemporaneous objection as
well.
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Next, both appellants contend that the evidence presented at trial does not support their
convictionsfor second degreemurder. Infact, their argumentsareidentical. Specificaly, they argue
that “[g]iven the numerous inconsistencies in Charles Carter’ s testimony, the conflicts between his
testimony and that of other key witnesses, hispersonal motivationstolie, andinlight of theevidence
presented by the Appellant at tria, the weight of the evidence in this caseis clearly insufficient to
support the jury’ sverdict. The State argues that the appellants have waived the issuefor failureto
cite to any portion of the record and, in the aternative, that the evidence was sufficient to support
the convictions.

When adefendant challengesthe sufficiency of the evidence, this Court isobliged to review
that claim according to certain well-settled principles. A verdict of guilty, rendered by a jury and
“approved by the tria judge, accredits the testimony of the’ State’'s withesses and resolves all
conflictsin the testimony in favor of the state. State v. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994);
State v. Harris, 839 SW.2d 54, 75 (Tenn. 1992). Thus, although the accused is originally cloaked
with apresumption of innocence, the jury verdict of guilty removesthis presumption “and replaces
it with one of guilt.” Statev. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982). Hence, on appedl, the
burden of proof restswith the defendant to demonstrate theinsufficiency of the convicting evidence.
Id. Therelevant question thereviewing court must answer iswhether any rationa trier of fact could
have found the accused guilty of every element of the offense beyond areasonable doubt. See Tenn.
R. App. P. 13(e); Harris, 839 SW.2d at 75. In making thisdecision, we are to accord the State “the
strongest legitimate view of theevidenceaswell asall reasonable and | egitimate inferencesthat may
be drawn therefrom.” See Tuggle, 639 SW.2d at 914. As such, this Court is precluded from re-
weighing or reconsi dering the evidence when eval uating the convicting proof. Statev. Morgan, 929
S.W.2d 380, 383 (Tenn. Crim. App. 1996); State v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim.
App. 1990). Moreover, we may not substitute our own “inferences for those drawn by the trier of
fact from circumstantial evidence.” Matthews, 805 S.W.2d at 779.

Further, aconviction may bebased entirely on circumstantial evidencewhenthefactsare® so
clearly interwoven and connected that the finger of guilt is pointed unerringly at the defendant and
the defendant alone.” Statev. Smith, 868 S.W.2d 561, 569 (Tenn. 1993) (quoting State v. Duncan,
698 SW.2d 63, 67 (Tenn. 1985)). If the trier of fact can determine from the proof that al other
reasonabl e theories except that of guilt are excluded, the evidence is sufficient.

Inthiscase, the appellantswere convicted of second degreemurder. A convictionfor second
degree murder requires proof that the defendant unlawfully and knowingly killed another. Tenn.
Code Ann. 88 39-13-201, -210(a). A person acts knowingly with respect to aresult of the person’s
conduct when the person is aware that the conduct is reasonably certain to cause the result. Tenn.
Code Ann. § 39-11-302(b).

Viewed inthelight most favorableto the State, the evidence produced at trial showsthat the
appellants intentionally shot and killed the victim after the victim called Atlanta Hardy a “ bitch.”
Mr. Carter saw both Carlos Hardy and Atlanta Hardy with guns and testified that he actualy saw
Atlanta Hardy shoot the victim. According to the testimony at trial, both appellants confessed to
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killing the victim. Marion Ford testified that Carlos Hardy told her that he killed the victim and
Samuel Holt stated that Atlanta Hardy told him that she killed the victim. While the appellants’'s
testimony corroborated many detailsof other witnesses' stestimony, they both claimed that they were
not responsiblefor the victim’ sdeath. Obviously, thejury did not find either of the appellantsto be
credible witnesses. Questions concerning the credibility of the witnesses, the weight and value of
theevidence, aswell asall factua issuesraised by theevidence areto beresolved by thetrier of fact.
Statev. Pruett, 788 S.W.2d 559, 561 (Tenn. 1991). The evidence, as presented, pointsthe finger of
guilt unerringly at the appellants. The jury could have properly inferred that the appellants were
guilty of second degree murder. Thisissue iswithout merit.

Sentencing

Next, Carlos Hardy contendsthat “[t]hetrial court in this case failed to enumerate how any
enhancement factorswere appliedto determinethe sentence.” Specifically, CarlosHardy arguesthat
the “trial court simply found that a couple of the enhancement factors existed, then pronounced a
sentence of 25 years, the maximum within the range.” The appellant does not challenge the actual
application of the enhancement factors. The State again argues that the issue has been waived for
failure to make appropriate citations to the record. In the alternative, the State clams that thetrial
court conducted a full and fair sentencing hearing and made extensive findings regarding
enhancement factors.

“When reviewing sentencing issues. . . , the appellate court shall conduct a de novo review
on the record of such issues. Such review shall be conducted with a presumption that the
determinations made by the court from which the appeal istaken are correct.” Tenn. Code Ann. §
40-35-401(d). “However, the presumption of correctnesswhich accompaniesthetrial court’ saction
is conditioned upon the affirmative showing in the record that the tria court considered the
sentencing principles and al relevant facts and circumstances.” State v. Ashby, 823 S.W.2d 166,
169 (Tenn. 1991). In conducting our review, we must consider the defendant’s potential for
rehabilitation, the trial and sentencing hearing evidence, the pre-sentence report, the sentencing
principles, sentencing alternative arguments, the nature and character of the offense, the enhancing
and mitigating factors, and the defendant’ s statements. Tenn. Code Ann. 88 40-35-103(5), -210(b);
Ashby, 823 SW.2d at 169. We are to aso recognize that the defendant bears “the burden of
demonstrating that the sentence is improper.” Ashby, 823 SW.2d at 169.

Turning more specifically to the facts of this case, the defendant was convicted of second
degree murder. Since thisisan A felony, the starting point for sentencing determinations is the
middle of the range. See Tenn. Code Ann. § 40-35-210(c). Undisputably, this defendant was a
Range | offender; thus, twenty years was the mid-point against which the trial court was to balance
any mitigating and enhancement factors.

In balancing these concerns, atrial court should start at the presumptive sentence, enhance
the sentence within the range for existing enhancement factors, and then reduce the sentence within
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the range for existing mitigating factors. Tenn. Code Ann. § 40-35-210(e). No particular weight
for each factor isprescribed by the statute. See Statev. Santiago, 914 SW.2d 116, 125 (Tenn. Crim.
App. 1995). The weight given to each factor is left to the discretion of thetria court aslong as it
comports with the sentencing principles and purposes of our code and as long as its findings are
supported by the record. Id.

In the case herein, the trial court sentenced the appellant as a Range | standard offender to
twenty-five years for the second degree murder conviction to be served consecutively “to the
sentence he was already serving on probation.” In determining the appellant’s sentence, the trial
court found thefollowing enhancement factors under Tennessee Code Annotated section 40-35-114
(2004):2 (2) the defendant has a previous history of criminal convictions or behavior in addition to
those necessary to establish him as a Range | offender; (10) the defendant possessed or employed
afirearm, explosive device or other deadly weapon during the commission of the offense; (14) the
defendant committed the offense while on probation for another felony; and (17) the crime was
committed under circumstances under which the potential for bodily injury to the victim was great.
Thetria court determined that no mitigating factors applied.

At the sentencing hearing, after hearing the evidence, reviewing the presentence report and
hearing argument of counsel, thetrial court made the following findings of fact and conclusions of
law:

CarlosHardy isin adifferent category. He' snot with the same prior history,
although he's had convictions and had problems before, . . . . He' sin the category
wherehe’'sinaRangel .. .. And the presumptive sentence for a Range | offender
under thisparticular kind of caseistwenty years. The sentenceisanywhere between
fifteen and twenty-fiveyears, but, in aClass A felony, presumptively, you start at the
mid-range, which is twenty.

Inhiscase, | think he has, also aprior history of criminal behavior in addition
to the ones that are necessary to establish that range. He has a previous history of
unwillingness to comply with the condition of the sentence. In this case, hewas on
probation. Whether that applies or not, let’s forget that one. I'm just going to go
with the first one. Thereisafirearm that was used in this case. | don’'t know that
that’ san element of the offense of Second Degree Murder. So | think that isafactor.

He, obvioudly, has no hesitation about committing a crime wheretherisk to
human lifewas high. But | think, because of the fact that there was human lifelost,
I’m not going to consider that one. So we' ve still got the first one, primarily.

3Tennessee Code Annotated section 40-35-114 was amended in 2005. As part of the amendment, the
enhancement factorsfound in the statute were renumbered. Because the appellant’s offense was committed prior to the
enactment of the amendment, we will refer to the enhancement factors by their designations at the time of the offense.
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He was, though, in thistime, at this state on probation. So | think heisina
rel ease statusthat appliesinthiscase. Andobviously, thecircumstancesunder which
this, potentially - - this happened, had a high potentia for bodily injury, which,
tragically, was the loss of [the victim’g] life.

So | think those enhancement factors all apply to Mr. Hardy. | think he and
Ms. Hardy were there together. And it’s hard to determine who was what |eader or
what. Ms. Hardy has a more serious record than Carlos Hardy. And so you might
assumethat, possibly, shewastheleader, eventhough that’ salittleunusual in certain
cases where there’'s a man and woman involved in the situation, in this case that
would be suggested. But that’ snot proven. That’ snot clear which onewould bethe
leader. I'm not going to get into that.

But | think, in this case, that there are no mitigating factors that would apply
to Carlos Hardy. And under the law, in his case, the sentence under the Second
Degree Murder conviction, and the loss of thelife of [the] young [victim], will bea
sentence of twenty-fiveyearswith the Department of Corrections. And that sentence
will run consecutively to the sentence he was already serving on probation.

After ade novo review, we note this Court has previously determined that the application of
enhancement factor (17) in a second degree murder case is improper. See State v. Belser, 945
SW.2d 776, 792 (Tenn. Crim. App. 1996). The question now becomes whether the remaining
enhancement factorsare enough to support CarlosHardy’ ssentence. Thetrial court sentenced Carlos
Hardy to twenty-five years based on the application of four enhancement factors and no mitigating
factors. Despite the improper application of enhancement factor (17), we determine that the
application of the remaining enhancement factors justifies the imposition of a twenty-five-year
sentence. The appellant has failed to demonstrate that his sentence was improper. Thisissue is
without merit.

Consecutive Sentencing

Finally, Carlos Hardy complainsthat “[t]hetrial court erred infailing to specify exactly why
the sentencein this casewasordered to be run consecutive to the sentence the A ppellant was al ready
serving.” The State argues that the trial court properly ordered consecutive sentences.

A tria court may impose consecutive sentencing upon a determination that one or more of
the criteria set forth in Tennessee Code Annotated section 40-35-115(b) exists. One of the
provisionsallowing consecutive sentencing providesthat consecutive sentencingiswarranted if “the
defendant is sentenced for an offense committed while on probation.” Tenn. Code Ann. § 40-35-
115(b)(6).
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In the case herein, the State introduced a certified copy of a judgment showing that Carlos
Hardy was convicted of possession with intent to sell .5 gramsor more of cocaine, aClass B felony,
on March 8, 2000. Asaresult of the cocaine conviction, Carlos Hardy was sentenced to an eight-
year split confinement sentence, serving one year in jail and the remainder of the sentence on
probation. The victim was murdered on June 7, 2002. At the sentencing hearing, the trial court
determined that the appellant committed the of fensewhile on probation and ordered the sentencefor
second degree murder to “run consecutively to the sentence he was aready serving on probation.”

This court has previously held that Tennessee Code Annotated section 40-35-115 applies
wherethetria court sentencesthe defendant for an offense committed while on probation. Seee.q.,
State v. Moore, 942 SW.2d 570, 573 (Tenn. Crim. App. 1996). Further, thetrial court herein had
abasisfor concluding that consecutive sentences were necessary to protect the public. Becausethe
crime was committed while the appellant was on probation, he had demonstrated a lack of
amenability for rehabilitation. Additionally, the appellant had prior convictions. In other words,
further crimes committed by the appellant appear to belikely, unlessheisincarcerated. Dueto his
prior record and hisfailure to demonstrate any rehabilitative qualities, we must also conclude that
the terms of the sentence are reasonably related to the severity of the offenses. The trial court
properly ordered the appellant to serve his sentence for second degree murder consecutively to his
sentence for possession of cocaine with intent to sell. Thisissue iswithout merit.

Conclusion

For the foregoing reasons, the judgment of the trial court is affirmed.

JERRY L. SMITH, JUDGE
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